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McG egor, Vice Chief Justice
11 The only issue before us is whether reversible error
occurred when a trial judge sentenced Aaron Scott Hoskins to death

under a procedure that violated Ring v. Arizona, 536 U S. 584, 122



S. C. 2428 (2002) (Ring I1). W have jurisdiction pursuant to
Article VI, Section 5.3 of the Arizona Constitution and Arizona
Revised Statutes (AR S.) section 13-4031 (2001). Based on our
revi ew of the record, we cannot conclude that the Ring Il violation
constituted harm ess error.

l.
12 In Rng Il, the United States Suprene Court held that
Arizona' s forner capital sentencing schene violates the right to a
jury trial guaranteed by the Sixth Anmendnent to the United States
Constitution. Ring Il, 536 U S at __, 122 S. C. at 2443. The
Court declared that “[c]apital defendants, no | ess t han non-capital
defendants . . . are entitled to a jury determ nation of any fact
on which the legislature conditions an increase in their maximm
puni shnent.” Id. at __, 122 S. . at 2432. The Court reversed
our decision in State v. Ring, 200 Ariz. 267, 25 P.3d 1139 (2001)
(Ring 1), and remanded for further proceedi ngs consistent withits
deci si on. Ring Il, 536 U.S. at __, 122 S. . at 2443.
13 Followng the Suprene Court’s Ring |l decision, we
consolidated all death penalty cases in which this court had not
yet issued a direct appeal nandate to determ ne whether Ring Il
requires this court to reverse or vacate the defendants’ death
sentences. In Statev. Rng, . Aiz. , 53 __ P.3d _,
(2003) (Ring I'l1l), we held that we will exam ne a death sentence

i nposed under Arizona’' s superseded capital sentencing statutes for



harm ess error.
(I

14 A jury found, beyond a reasonabl e doubt, that Aaron Scott
Hoskins conmtted preneditated first degree nurder, Kkidnapping,
arnmed robbery, and theft. Following the jury’'s guilty verdict, the
trial judge conducted a sentencing hearing to determ ne whet her any
aggravating or mtigating circunstances existed. A R S 8§ 13-703,
anended by 2002 Ariz. Sess. Laws, 5th Spec. Sess., ch. 1, 8 1. The
j udge found beyond a reasonabl e doubt that Hoski ns nurdered Crystel
Cabral in expectation of the receipt of pecuniary gain. A RS 8§
13-703.F.5. Moreover, the judge determned that the mtigating
circunstances were not “sufficiently substantial to call for
| eniency.” 1d. § 13-703.E Accordingly, the judge sentenced
Hoskins to death. We affirnmed Hoskins' sentence on his direct
appeal. State v. Hoskins, 199 Ariz. 127, 14 P.3d 997 (2000).

15 The pecuniary gai n aggravating circunstance exists only
“if the expectation of pecuniary gain is a notive, cause, or
inpetus for the murder and not nerely a result of the murder.”
State v. Hyde, 186 Ariz. 252, 280, 921 P.2d 655, 683 (1996).
Proving that a defendant both robbed and nmurdered his victimdoes
not satisfy the state’s burden. See State v. Medina, 193 Ariz.
504, 513 § 32, 975 P.2d 94, 103 (1999) (“The existence of an
econom c notive at some point during the events surrounding a

murder is not enough to establish (F)(5).”). The state al so nust



establish a notivating connection between the robbery and the
hom ci de. Id.

16 The State did not present any direct evidence during the
sentencing hearing to prove that the expectation of pecuniary gain
notivated Hoskins to take Crystel’'s life. The State relied
primarily on two w tnesses who testified at trial that Hoskins had
told them he planned to car-jack soneone soneday. Based on these
W tnesses’ trial testinony and on circunstantial evidence, the
j udge found beyond a reasonabl e doubt that Hoski ns nurdered Crystel
Cabral with the expectation of pecuniary gain. W cannot say,
beyond a reasonabl e doubt, that a jury hearing t he sane evi dence as
did the judge woul d have interpreted the circunstantial evi dence or
assessed the wtnesses’ credibility as did the judge.

17 The judge consi dered Hoskins’ age as the only statutory
mtigating circunstance. The judge rejected other statutory
mtigating circunstances including nental inpairnent, duress, m nor
participation, and forseeability of death. A RS § 13-703.G The
def ense present ed an expert who di agnosed Hoski ns as havi ng Bi pol ar
Il Disorder and testified that the disorder could have contri buted
to Hoskins’ conduct. W al so cannot say, beyond a reasonable
doubt, that a jury hearing the sane evidence as did the judge would
have assessed the defense expert’s testinony simlarly and would
have failed to find nental inpairnment, a statutory mtigating

ci rcunst ance. A different finding of mtigating circunstances



could affect a fact-finder’s determ nation whether the mtigating
circunstances are “sufficiently substantial to call for Ieniency.”
A RS § 13-703.E

[l
18 For the foregoing reasons, we cannot conclude that the
Ring Il error was harmess in this case. Accordingly, we vacate
Hoski ns’ death sentence and remand for resentencing under A R S

sections 13-703 and 13-703.01 (Supp. 2002).

Ruth V. MG egor, Vice Chief Justice

CONCURRI NG:

Rebecca Wi te Berch, Justice

M chael D. Ryan, Justice

Jones, Chief Justice, specially concurring

19 | concur in the result. On the question whether harm ess
error analysis is appropriate in the case before us, see State v.
Ring, _ Ariz. at __ 1Y 105-15, @ P.3d at __ (2003) (Feldman, J.,

concurring in part and dissenting in part).

Charl es E. Jones, Chief Justice






